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STATEMENT OF THE CASE 
Nature of the Case 
Devin McCullough asserts that the district court failed to schedule a hearing, and 
abused its discretion when it unduly limited the information it considered when ruling on 
Mr. McCullough's Idaho Criminal Rule 35 (hereinafter, Rule 35) motion. 
The State filed a Respondent's Brief on December 18, 2012; however, the 
State's brief is not responsive to the issues raised by Mr. McCullough. The State "re-
phrases" this as being a single issue case, but Mr. McCullough raised several issues 
which were not addressed by the State. 
This Reply Brief is necessary to address the State's inaccurate claim that 
Mr. McCullough abandoned the basis for his Rule 35 motion. 1 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. McCullough's Appellant's Brief. They need not be repeated in this Reply Brief, 
but are incorporated herein by reference thereto. 
1 The arguments in support of Mr. McCullough's assertions that the district court abused 
its discretion by imposing an excessive sentence, relinquishing jurisdiction over him, 
denying his Rule 35 motion and that this Court has jurisdiction to hear Mr. McCullough's 




1. Does this Court have jurisdiction to hear Mr. McCullough's appeal? 
2. Did the district court abuse its discretion when it imposed a unified sentence of 
seven years, with three years fixed, upon Mr. McCullough following his plea of 
guilty to felony injury to child? 
3. Did the district court abuse its discretion when it relinquished jurisdiction over 
Mr. McCullough? 
4. Did the district court abuse its discretion when it deprived Mr. McCullough of the 
opportunity to present testimony from the psychosexual evaluator, and unduly 
limited the information it considered in ruling on Mr. McCullough's Idaho Criminal 




The District Court Abused Its Discretion When It Failed To Provide Mr. McCullough A 
Hearing And In Unduly Limiting The Information It Considered In Ruling On 
Mr. McCullough's Idaho Criminal Rule 35 Motion 
In its Respondent's Brief, the State declines to address Mr. McCullough's claims 
on the merits, but instead chooses to procedurally attack Mr. McCullough's assertions of 
error. The State claims that Mr. McCullough abandoned his Rule 35 motion because 
the hearing set for October 20, 2011 was vacated by persons unknown. The State's 
argument is without merit. 
Mr. McCullough did not "abandon" his Rule 35 motion. As previously set forth in 
Mr. McCullough's Appellant's Brief, the district court promised that, should the Idaho 
Department of Correction recommend that Mr. McCullough go to the penitentiary 
following his rider, it would allow Mr. McCullough a hearing at which Dr. Johnston could 
testify further as to the results of the psychosexual evaluation and why he does not 
believe Mr. McCullough should be sent to the penitentiary. (09/15/11 Tr., p.40, Ls.15-
19.) 
THE COURT: Okay, this is what I'll do. If he comes back from the rider 
and they recommend that he go to the penitentiary, then we'll have a 
hearing, let Dr. Johnston come in and explain that he doesn't agree with 
that. 
(09/15/11 Tr., p.40, Ls.15-19.) Yet on February 1, 2012, the district court relinquished 
jurisdiction without a hearing and ordered Mr. McCullough to serve the underlying 
sentence previously imposed. (R., p.64.) Only fourteen days later, on February 15, 
2012, Mr. McCullough filed a Motion for Reconsideration of Sentence and Request for 
Hearing. (See R., p.66.) Thus, once Mr. McCullough received notice that the district 
3 
court had relinquished its jurisdiction over him without scheduling the hearing he had 
been promised, he immediately sought to schedule another hearing in front of the 
district court. 
At the September 15, 2011, hearing on Mr. McCullough's Rule 35 motion. 
Mr. McCullough asked for an opportunity to present testimony of Dr. Johnston. 
(09/15/11 Tr., p.35, L.16 - p.36, L.25.) Mr. McCullough's counsel also explained what 
the nature of that testimony would be. (09/15/11 Tr., p.35, L.16 p.36, L.25, p.37, 
Ls.18-22, p.38, Ls.3-5.) The State did not object and acquiesced to another hearing. 
(09/15/11 Tr., p.37, Ls.3-7.) The district court agreed to schedule another hearing so 
that defense counsel could elicit testimony from Dr. Johnston. (09/15/11 Tr., p.38, L.6 -
p.39, L.9; p.41, Ls.4-10.) The district court re-set the hearing for October 20, 2011. 
(09/15/11 Tr., p.39, Ls.8-14.) As there was some confusion as to whether 
Mr. McCullough could be transported back for the hearing, the district court also 
promised that, should the Idaho Department of Correction recommend that 
Mr. McCullough go to the penitentiary following his rider program, it would allow 
Mr. McCullough a hearing at which Dr. Johnston could testify further as to the results of 
the psychosexual evaluation and why he does not believe Mr. McCullough should be 
sent to the penitentiary. (09/15/11 Tr., p.39, L.11 - p.40, L.19.) 
Admittedly, after Mr. McCullough learned that his jurisdiction would be 
relinquished without a hearing, it would have been preferable for Mr. McCullough to file 
a motion for hearing on his previously filed Rule 35; however, Mr. McCullough instead 
filed a Motion for Reconsideration of Sentence and Request for Hearing (R., p.66.) 
Although this motion has been characterized as a renewed Rule 35, unlike the 
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circumstances in State v. Hickman, where the defendant filed one Rule 35 motion, then 
after that motion had been denied by the district court, the defendant filed a motion to 
alter or amend the judgment, which was classified as a "renewed" Rule 35, here there 
had been no hearing held and no decision entered on Mr. McCullough's September 13, 
2011, Rule 35 motion. See Id. 119 Idaho 7 (Ct. App. 1990). It is not clear from the 
record who vacated the scheduled Rule 35 hearing, nor is there an available reason; 
however, simply because the hearing did not occur. the State may not conclude that 
Mr. McCullough dismissed or "abandoned" his Rule 35 motion. 
CONCLUSION 
Mr. McCullough respectfully requests that this Court remand his case to the 
district court with instructions to hold a hearing on Mr. McCullough's Rule 35 motion. 
DATED this 21 st day of December, 2012. 
SALLY J. COOLEY 
Deputy State Appellate Public Defender 
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